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The Companies Act (Chapter 486 of
the Laws of Kenya) (“Cap 486”) is
based largely on the United Kingdom’s
Companies Act of 1948, and for a

long time there has been talk of it
being updated.

Other key highlights of the Bill include:

One Member Company

Directors

Company Secretaries

Resolutions and Meetings

Financial Assistance

Trading Certificates




The key point is that the lenders’
financing is to be repaid by the
borrower principally out of
revenues of the project and the
assets being financed. This means
that the lenders will look primarily
to the cash flow generated by the
project to recover their loans.
The result is that project finance
lenders are exposed to significant
financial risk if the project fails or
if the revenues generated by the
project are inadequate to repay
their loans.

THE INCREASING USE OF DIRECT AGREEMENTS

The recent global financial crisis
and the unpromising state of the
global economy has forced lenders
to become more aggressive in
trying to mitigate their financial
exposure in project finance
transactions. The increasing use
by lenders of direct agreements,

in addition to the more traditional
forms of security used in project
financed transactions (such

as shareholder guarantees,
performance bonds, completion
guarantees or taking security over
the project assets themselves, the
value of which, in any event, is
primarily determined by the cash
generating power of those assets)
is a clear indication of this. This
article will give a brief explanation
of what a direct agreement is and
how it is used by project finance
lenders to protect their interests.

In most, if not all, projects in
respect of which project financing
is required, the project company
(usually the borrower) enters

into key commercial contracts
with third parties (construction
contractors, equipment suppliers
and operation subcontractors,
amongst others) in order to
undertake the project. A direct
agreement is an agreement
between the lenders and the

key project contractors which
effectively suspends the rights

of the project contractor to
terminate its contract with the
project company on a default

by the project company of its
obligations under the contract.
The lenders are acutely aware that
if a key commercial contract is
terminated, the project may fail
which means that the lenders will
not be able to recover their loans.
A direct agreement is, therefore, a
means to ensure the continuation
of the project.

Typically, direct agreements will
cover the following key points:

notice will be given to the
contractor of the lenders’ security;

the contactor agrees to notify
the lenders of any default by
the project company under the
specific contract;

upon such default, the contractor
will be required to suspend its
rights to terminate the contract
for a specified minimum period
(the suspension period);

during this suspension period, the
lenders are given the right to cure
the project company’s default

or to take over the rights of the
project company by “stepping-in”
to the shoes of the project
company under the contract
(usually, the lenders are also
given the right to step-in through
another vehicle, for example, by
appointing a substitute entity to
take over the obligations of the
project company);

the contractor will be required to
make payments of any sum due

IN PROJECT FINANCE TRANSACTION

to the project company directly
to the lenders, during the step-in
period;

the lenders would then be given
the right to step-out at any

time should they not want to
continue with their involvement
in the contract, subject to them
performing all their obligations
under the contract during the
step-in period;

after the lenders have stepped-
out, they would not incur any

new liabilities in respect of the
agreement;

usually, the lenders are also given
a further right of step-in upon the
occurrence of a default by the
project company of its obligations
under the project loan agreement
with the lenders, independently
of the contractor’s rights to
terminate the contract; and

the contractor would also agree
to waive any rights of set-off or

counterclaim against the project
company that are not directly

related to the contract in question.

Therefore, although a direct
agreement creates additional
exposure for the lenders (requiring
the lenders to step-in and take
over the obligations of the project
company), it is seen by the lenders
as a useful security tool as it gives
them the power to wrest control
of the project from the project
company and take steps to ensure
the survival of the project and,
effectively, the generation of cash
flow needed to repay themselves.

However, it is also important

to note that direct agreements
impose significant obligations
and liabilities on third party
contractors. Third party
contractors will be reluctant to
give up their rights to terminate
their contracts with the project
company and rely on the lenders,
or the substitute entity appointed
by the lenders, to make good

the obligations of the project
company. For this reason, direct
agreements are seldom used
where the project contract in
question is only a small part of
the overall contractual structure
of the project.
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Nevertheless, the trend of late

is the requirement that direct
agreements be made part of

the tender documentation

for a project and, in some
instances, even the form of
direct agreement is included

in the tender documentation.
This trend indicates a growing
acceptance or acknowledgement
by the major stakeholders in
project finance transactions not
only of the fundamental need

to secure financing from lenders
by providing them with an
additional level of comfort that
they will be able to recoup their
loans, but also of the extent of
the financial risk that the lenders
expose themselves to in entering
into project finance transactions.
Seen in this way, there is little
doubt that direct agreements
will soon become a standard
document in all project finance
transactions.
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By Claire Franklyn

The Electronic Communications and
Transactions Act 25 of 2002 (“ECTA”) recognises
a data message as the functional equivalent

of a paper-based document and ensures the
admissibility of data messages as evidence.

A “data message” is defined in ECTA to mean
“data generated, sent, received or stored

by electronic means and includes (a) voice,
where the voice is used in an automated
transaction; and (b) a stored record”. As

such, an electronically scanned copy of an
original document is a “data message”, and
will be admissible in court proceedings, for

the purposes of ECTA. However, as the Court
recognised in Ndlovu v Minister of Correctional
Services, ECTA does not elevate a data message
above an ordinary document in terms of the
laws of evidence.

Electronically scanned copies of original
documents, in compliance with the laws of
evidence and ECTA, must be relevant and
otherwise admissible, be proved to be authentic
and should be in original form unless the Court
is satisfied that the original document has been
lost or destroyed and that a reasonable

explanation for its non-production has

been given, or if such secondary evidence

is permitted by statute. While a Court will
generally accept the systematic destruction
of documents in the process of converting
to an electronic storage system to be a
reasonable explanation for the non-production
of the original documents and will accept an
electronically scanned copy of the original
document (or a printout thereof) to be the
best evidence in the circumstances (see
Barclays Western Bank v Creser), the attitude
of the Court in respect of the assessment of
the authenticity of an electronically scanned
document is unclear.

In other words, while ECTA ensures the
admissibility of electronically scanned
documents as evidence, there is the possibility
that the evidential weight which is placed on
such electronically scanned documents can
be substantially diminished if the reliability

of the imaging process is discredited (if, for
example, it was haphazardly conducted) or

if the authenticity of the original document

is challenged (if, for example, the original
document was allegedly tampered with, either
physically or digitally, and such alleged

tampering cannot be disproved on the basis
of the electronically scanned document). In
this regard, an original document may have
evidentiary attributes, such as signature
pressure points, which cannot be satisfied by
an electronic copy. If the original document
has been destroyed, the Court’s determination
of the electronically scanned document’s
evidential weight is thus crucially dependent
on proving the authenticity of the original
document. Unfortunately there is, as yet,

no specified check-box of requirements that
must be met before a Court will likely give an
electronic copy of an original document, in
respect of which the authenticity has been
challenged, due evidential weight.

As a general rule, documents subject to pending
litigation proceedings (or reasonably probable
legal proceedings) should not be destroyed and,
to the extent that an electronically scanned
copy of a document is unsatisfactory, then

the original document should be preserved. In
the process of converting original documents
into electronically scanned copies, it may be
advisable for a company to ensure that an

employee involved in the process certifies
that: (i) he or she examined the document
prior to the scanning process and assessed

the document’s authenticity and reliability;

(i) the document has been destroyed; and (iii)
the electronically stored document is a true
record of that document. In the event that the
original document is destroyed and cannot be
presented in evidence, the company would
then need to locate the relevant employee who
would be required to give evidence regarding
the authenticity of the original document in
Court, to the extent that such authenticity is
challenged.

As evidential weight will also generally be
dependent on certain controls being in place
through policies, processes and procedures,

it may be advisable for a company to adopt
such controls so as to counter any challenges
to evidential weight on technical grounds (for
example, that the scanning was haphazardly
conducted or the original document was prone
to tampering). A company should endeavour to
adopt SANS 15489, relating to the management
of business records, together with SANS 27001

which deals with information security and
SANS (ISO) 15801 regarding the trustworthiness
and reliability of records stored electronically.
Electronically scanned copies of documents
should also have a clear audit trail of key
information such as a unique identifier for
each batch of documents, the date and time of
scanning, and the identity of the person who
performed the scanning.

Companies that are thinking of converting to a
paperless environment should be aware of the
inherent risks associated with such a strategy
which might affect a Court’s determination

of an electronically stored document’s
evidential weight. While it is likely that the
ECTA will be amended in the near future,

in the interim it is advisable for companies

to adopt a cautious approach on the basis

of a considered risk assessment (i.e. certain
documents will generally never be relied on in
court proceedings and the original documents
may thus be destroyed, while other documents
may be readily litigated on and the original
documents should thus be retained) or on the
basis of prescription. m




Amy Winehouse was not long
gone before the domain names
<amywinehousefoundation.org» &
<amywinehousefoundation.uk.org»
were registered.

Amy Winehouse was a world
renowned British singer known
for her eclectic music, including
“Rehab”. She recently died at a
tender 27 years of age.

Shortly after her death, Amy’s
father, Mitch Winehouse,
announced that he would launch a
foundation in his daughter’s name.
The aim would be to raise funds to
assist those struggling with alcohol
and drug abuse.

We thought: what a noble and
apt tribute to his daughter,
considering her own battle with
substance abuse.

However, others, acutely aware
of the advertising power of the
internet, saw dollar signs. Shortly
after Mitch’s announcement,
they registered the domain names
«amywinehousefoundation.org»
and <amywinehousefoundation.
uk.org.

It is amazing how quick and
relatively simple it is to register a
domain name. There are no checks
and balances to ensure that the
registrant has any right to the
name, and that registration of the
name will not infringe on any third
party’s rights.

To register a domain name you
simply check if it is available,
complete a form, and pay a
relatively small sum of money,
after which the domain name
is yours.

The process is clearly open to
abuse, with trade mark owners
and celebrities often the victims of
unscrupulous “entrepreneurs”.

The Internet Corporation for
Assigned Names and Numbers
(ICANN) is the organisation
responsible for, among other
things, management of the
generic top level domains such as
.com, .net and .org. In order to
combat the problem of domain
names infringing on third party
rights, ICANN adopted the
Uniform Domain Name Dispute
Resolution Policy (UDR Policy) in
December 1999.

Wow — a mouthful of
considerable dimensions. Be that
as it may, what is its relevance to
the Amy Winehouse domain name
issue? In terms of the UDR Policy,
it is possible to file a complaint to
get a domain name back if

you believe you have better
rights to the name. To do so, you
must demonstrate:

(i) the domain name is identical or
confusingly similar to your trade
mark; and

(i) the registrant has no rights or
legitimate interests in the name;
and

(iiif) the domain name has been
registered and is being used in bad
faith.

The magic word is “and”, as

a failure to show all of these
elements will lead to your
complaint being unsuccessful. This
would mean that you then have to
negotiate a fee with the Registrant
to get the domain name back.

Complainants usually encounter
difficulty with criterion (iii) in
particular.

Thankfully, the UDR Policy sets
out a list of circumstances that are
indicative of use and registration
of a domain name in bad faith.

One example is if the registrant has
acquired a domain name primarily
for the purpose of selling, renting, or
otherwise transferring the name for
a price above his documented “out-
of-pocket costs”.

| therefore suspect that the
registrants of the Amy Winehouse
Foundation domain names are
unlikely to have much luck in
selling the domain names for
millions and will, in the end,
probably be obliged to transfer the
domain names to Mitch Winehouse
and his foundation.

Unfortunately, Mitch Winehouse
will, have to spend some money
fighting to get the domain

names back.

The lesson is to register the

domain name for a new brand you
intend using before making any
announcements. If possible, you
should also register simple variations
of it which e.g. someone is likely

to register <camywhinehouse.com>»

or <amy-winehouse.com> and then
attempt to sell it to you later.

Instructively, the policy governing
.co.za domain name dispute matters
is similar but, in my view, a little less
stringent. m

Anyone “Amying” to “wine”
about cyber squatting

By Alicia Louw

51




Practice area
in focus:
COMPETITION

(absent)
Ann Boniwell, Isaac Nsizwane,

Keith Hendry, Paula Youens,

Rudolph Labuschagne, Tamara Dini

Poultian Partner

Position: Senior Associate

Posliion: Senior Associpte




“...a vertically integrated firm with a dominant
position in an upstream market prevents its
non-vertically integrated downstream rivals
from achieving an economically viable price-
cost margin”.

LLYING
CTICS

By Elisha Bhugwandeen and Ann Boniwell



Many large, well-known South
African companies have been
engaged in cartel behaviour
over the last few years. This
has resulted in the competition
authorities imposing financial
penalties (a penalty may be

up to 10% of the company’s
annual turnover in South Africa
and its exports from South
Africa during the company’s
preceding financial year) in the
sum of many millions of Rands
upon cartel participants.

In an atmosphere of increasing
anti-competitive monitoring and
enforcement as well as pending
criminal sanctions for managers
and directors involved in cartel
conduct - most companies should
consider taking a proactive
stance in relation to competition
law violations by developing an
effective competition compliance
programme. “I did not know it was

illegal” is not an acceptable excuse
to the competition authorities.

In some countries, competition
compliance programmes are
regarded as mitigating factors
(factors which may be considered
in your favour) by competition
authorities in the assessment

of penalties and may assist a
company in securing a lower
penalty if found guilty of conduct
like price fixing, market division
or collusive tendering (cartel
behaviour). Although South
African competition authorities
have not considered this issue,
itis likely that a competition
compliance programme will be
viewed as a mitigating factor in
the consideration of penalties i.e.
a ‘defence’ to a rogue employee
acting outside well understood
competition law compliance
policies set by the company.

A competition compliance
programme is a formal programme

specifying a company’s policies
and procedures and is aimed

at identifying competition law
infringement risks that are
present in a company’s business
activities and correcting any of
these if identified. The programme
informs company employees
how to perform their jobs
without creating competition
law problems and assists them in
the correct procedure to resolve
competition law related legal
questions should they arise.

The programme also provides a
mechanism to prevent future
transgressions by implementing
ongoing monitoring procedures.

A competition compliance
programme must adopt a clear and
unambiguous policy of complete
compliance with the letter and
spirit of the law and demonstrate
a commitment by the governing
body to effective competition
compliance. The scope of the

programme must be outlined,
and the appropriate resources to
develop, implement, maintain and
improve a compliance programme
allocated. A competition
compliance programme must
also assign the responsibility

for compliant procedures. This
includes, assigning responsibility
to management and designating
a compliance officer. The
compliance officer is responsible
for developing, operating and
monitoring the compliance
programme and reports directly
to the CEO and board. The
compliance officer oversees

the programme, coordinates

and participates in the training
of employees, independently
investigates compliance matters
and ensures that necessary
corrective action is taken.

A compliance programme
must include a commitment to
customised competition training

for all employees to ensure that
they are aware of which behaviour
is contrary to competition law

and are accordingly able to report
such behaviour.

A compliance programme must
establish effective lines of
communication for reporting
suspicious behaviour that may
violate competition law. This

may include the creation of a
hotline or other reporting system
to encourage questions and
complaints. Procedures must

also be established to protect the
confidentiality of reports and the
anonymity of the complainants
and to protect employees who
disclose cartel behaviour against
retaliation. All standards enforced
in terms of the compliance
programme must be publicised and
the consequences to employees for
competition law violations clearly
set out. Finally, the effectiveness
of the compliance programme

must be regularly reviewed and
continually improved.

A good competition compliance
programme should ensure

that behaviours that create

and support competition law
compliance should be encouraged
and behaviours that compromise
competition law compliance
should not be tolerated.

By developing an effective
competition compliance
programme, a company may be
able to secure a lower penalty
should they be found guilty of
contravening the Competition Act
by engaging in anti-competitive
conduct. In addition, a
competition compliance programe
may also have the added benefit
of limiting any future Competition
Act violations as a culture of
competition law compliance is
fostered and developed within

the company through greater
understanding and awareness. B

By Paula Youens and Kerry Kopke

The benefits of a competition law compliance programme
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By Ryan Reddy

In the case of the “Cendor Mopu”,
an oil rig “Cendor Mopu” was
purchased for conversion into a
mobile offshore production unit
in May 2005 and later a voyage,
under tow, from Galveston, Texas,
to Lumut in Malaysia.

During the voyage, the starboard
leg broke off and fell into the sea.
The next evening, the forward
leg broke off and this was shortly
followed by the port leg.

It was this occurrence that

was the subject matter of

the insurance policy and the
subsequent legal proceedings.

This case involved the
interpretation of the exclusion of
an insurer’s liability where loss or
damage is caused by “inherent vice
or the nature of the [cargo]”.

In terms this ICC (A) policy, all risks
or loss or damage to the subject-
matter insured were covered with
the exclusion that “in no case

shall this insurance cover loss or
damage or expense caused by
inherent vice or nature of the
subject matter”.

The insurers refused to pay,
alleging and arguing that the
proximate cause of the loss was
the “inherent vice” in the legs of
the oil rig.

The question before the
Commercial Court was whether
the proximate cause of the damage

to the oil rig was from the rough
weather (“perils of the sea”) or the
“inherent vice” of the oil rig.

The insurers argued that the loss
was the inevitable consequence
of the voyage, as the weather
experienced by the rig was not
unusual and unforeseeable, and
that since insurance was against
risks, not certainties, they were
not liable for the claim. The
Commercial Court rejected this
view and stated that “the failure
of the legs as this rig was towed
round the Cape was probable but
it was not inevitable”.

The Commercial Court found that
the proximate cause of the loss
was the fact that the legs of the rig
were not capable of withstanding
the normal incidents of the insured
voyage and that the insurers were
accordingly not liable for the
claim.

The Court of Appeal [2010] 1
Lloyd’s Rep 243 overturned the
judgment and found that the
proximate course of the loss was in
fact the “leg breaking wave” which
was an insured peril.

In both the Commercial Court and
the Court of Appeal, the Judges
sought to determine the proximate
cause of the loss.

The insurers, not satisfied with
the decision in the Court of
Appeal, took the matter to the

Supreme Court of Appeal (Global
Process Systems Inc and another
(Respondents) v Syarikat Takaful
Malaysia Berhad (Appellant)
[2011] UKSC 5).

The Supreme Court of Appeal
considered the comments of
Lord Diplock in his definition of
“inherent vice” as

The Supreme Court of Appeal
found that the failure of the legs
occurred as a result of the effect
of the height and direction of

the waves on the effect of the
pitching and rolling motion on
the legs. Thus, even though the
incident occurred in the “ordinary
course of the contemplated
voyage”, the way in which the
event occurred, including the “leg
breaking wave”, was fortuitous,
therefore falling outside the scope
of the “inherent vice”.

There has not been much case
law, in South Africa, regarding
the definition or interpretation
of “inherent vice” in exclusionary
clauses of marine insurance
policies and it is quite likely that
the English approach will be
followed. m
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The law of salvage and wreck is an
area of maritime law where a study of
the cases, from which the principles are
derived, reads a bit like a pirate novel
filled with references to treasure, danger,
reward and steam boats floundering

at the mouth of the Thames. This is
probably why the subject is a favourite
of maritime lawyers the world over.
However, in South Africa, despite the
notoriously dangerous coastline and the
number of wrecks scattered along it,
there are surprisingly few cases dealing
directly with salvage.

This is probably the reason why the recent
Supreme Court of Appeal judgement in the
matter of the mv “Cleopatra Dream” has raised
such interest in South African maritime legal
circles.

The facts of the case are as follows. On 2 April
2004 the “Cleopatra Dream” completed loading
at the Saldanha bulk ore terminal and requested
a pilot for 04h00. Saldanha is a compulsory pilot
port and the pilots are employed by Transnet
National Ports Authority (“TNPA”).

At 04h00 the vessel commenced casting off her
mooring lines with a pilot onboard. The tug
“Jutten” moved quickly to the vessel and aided
her from the berth, casting off just before the
“Cleopatra Dream” reached the channel for
departing ships at 04h20.

At 04h40, and within port limits, the “Cleopatra
Dream” experienced a power failure which
resulted in the stoppage of her main engine.
She was unable to drop anchor. The vessel
accordingly began to drift without power in the
south-westerly wind and towards the shallow
water around Jutten Island.

The pilot, still onboard the vessel, requested
tug assistance and at 06h18 the “Jutten” again
came alongside. A second pilot was placed on
the vessel and shortly thereafter a further tug,
the “Meeuw” also made fast to the “Cleopatra
Dream” and she was manoeuvred alongside.

Almost immediately thereafter TNPA arrested
the “Cleopatra Dream” with the intention

of enforcing a claim for salvage services

with security to be posted in an amount of
approximately R10 million to secure the release
of the vessel. This resulted in fierce litigation
between the owners of the “Cleopatra Dream”
and TNPA which was finally resolved by the
Supreme Court of Appeal early this year.

During the course of the litigation, the owners
of the “Cleopatra Dream” disputed that TNPA
was entitled to claim salvage because, so the
owners contended, the services it rendered
did not conform with all of the essential
requirements of salvage.

The general approach to salvage is neatly
summed up by Dr Lushington, a pillar of English
maritime law, in his comments in the 1861 case
of the mv “Albion™:

“It is of the utmost importance to the safety

of shipping, that the owners of steam-tugs...
should know that this Court is inclined to
reward liberally unusual efforts to assist vessels
in distress, where those efforts are successful.”

From this, and in a long line of cases dating
back to the 1800’s, the principle elements
which must be present for assistance to
qualify as salvage have been developed. Briefly
summarised, they are as follows: Salvage which
qualifies for a salvage reward must be:

1) Voluntary services in circumstances of danger
which must be rendered to-

2) Salved property, giving rise to-

3) A salved fund from which an award is made
to-

4) A salvor whose conduct does not preclude
him/her from receiving such an award.

In the view of the owners of the “Cleopatra
Dream” all of the elements were present except
for voluntariness. It was the owner’s contention
that, as the vessel was within port limits and,

as TNPA, was under both a statutory and
common law duty to users of the port, it could
not be said that the services were rendered
voluntarily.

This was in turn based on the long standing
principle of salvage that a reward cannot be
claimed where there is a pre-existing duty

to render assistance, whether that duty is in
contract or otherwise. The rationale behind
this principle is that the law should not
encourage a person to neglect his duty in order
to contribute to danger, which will result in
salvage and a greater reward.

TNPA disputed this and argued in response that
it was not under a statutory or a common law
duty to render assistance in the circumstances
facing the “Cleopatra Dream”. Furthermore,
even if it was under such a duty, the Wreck
and Salvage Act of 1996 read together with

the International Convention on Salvage, 1989
(“the Convention”) (which has the force of law
in South Africa) entitled a public authority to a
salvage reward.

The court found against TNPA. In its judgement
the court held that TNPA was under a duty

to render assistance to vessels within the

port limits. This was not least because a pilot
remained onboard during the incident and
summoned the tug assistance. The rendering
of such assistance, so the court held, was not
discretionary in the circumstances.

The court also found that, where a pre-
existing statutory duty exists, in terms of the
Convention, it is possible for a salvor to claim
areward but only in circumstances and to
the extent to which its actions, in rendering
assistance, exceed the breadth or degree of
any assistance required in terms of its duty. In
the present case the court did not agree with
TNPA’s submissions that the assistance rendered
to the “Cleopatra Dream” went beyond the
scope of the statutory duty it owed to the
vessel and to other users of the port.

The judgement is welcome, not least because,
as in Saldanha, the only possible assistance one
can summon in a time of distress is controlled
by TNPA and its employees. The notion of an
authority, which has a monopoly over port
services, having an incentive to wait until port
users are in trouble prior to coming to their
assistance, in the hope of receiving a reward, is
repugnant to the idea of properly functioning,
safe ports.

Turning back to Dr Lushington’s analysis, TNPA
did not qualify for a salvage reward simply
because its efforts to assist the vessel in distress
were in no way “unusual”. m

Did you know...

That apart from the traditional areas of
maritime and transport law, the maritime
and transport department also advises on:

Contracts for the purchase and sale of
commodities;

The physical trading of commodities;

Logistics, warehousing and distribution
agreements;

Customs and excise; and

Financing arrangements for the purchase of
boats and marine assets.

By Gavin Brown




SILICON SAVANNAH:
INFORMATION TECHNOLOGY AND
OUTSOURCING IN KENYA AND BEYOND

By John Syekei and Njeri Olweny




Turkana Boy, also occasionally,
Nariokotome Boy is the common name of
fossil KNM-WT 15000, a nearly complete
skeleton of a hominid who died in the
early Pleistocene. This specimen is the
most complete early human skeleton ever
found. It is 1.5 million years old. Turkana
Boy is classified as either Homo erectus
or Homo ergaster.

It is not in doubt that Kenya, historically
considered as the birthplace of man, is today
the most dynamic economy in East and
Central Africa, driven mainly by innovations
in information and communication
technology (ICT) development. Often
associated with a tourism sector famous for
its world-renowned safaris, Kenya is working
hard to become a regional ICT hub. This has
led to a host of opportunities for technology
companies, developers, ICT professionals and
technology lawyers.

In 2008, Kenya articulated its determination
to compete on the world stage in several
arenas. Vision 2030 is an initiative comprising
six primary pillars that are to be achieved by
the year 2030 at which point Kenya would
emerge as a newly industrialised nation. One
pillar is the mandate to promote Kenya globally
as a flagship ICT hub and investment locale.

In accord with this mandate, the Permanent
Secretary for the Ministry of Information and
Communication, Dr. Bitange Ndemo, recently
announced the ministry’s goal to grow the
contribution of ICT to Kenya’s GDP from 3% to
over 10% by the year 2015.

Recently, three undersea fibre-optic cables
have improved the country’s access and
bandwidth, and further enhancement is
expected as investment in the underlying
infrastructure increases. The Kenya Information
and Communication Technology Board has
spearheaded a program to develop digital
villages to allow rural area dwellers to also
benefit from technological advancement.

A pioneer in mobile technology

With communication technologies scarcely seen
elsewhere before developing and emerging in
Kenya, the country is proving to be a pioneer

in ICT. M-Pesa, a mobile money transfer service
introduced in 2007, allowed Kenyans to enjoy
the expediency of mobile phone banking before
many of their compatriots in developed nations
ever heard of the concept. M-Pesa allows the
movement of digital funds between mobile
phone users without requiring an account with

any bricks-and-mortar bank. M-Pesa has not
only improved the speed and lowered the cost
of transferring money but has also allowed a
larger number of unbanked Kenyans to interact
in the local economy by enabling them to
complete financial transactions. A majority of
corporations polled in Kenya have attributed

a transformation to their bottom line to the
availability of mobile money and transfers.

Monopolies and regulation

The Kenyan mobile market is extremely
competitive, and is regulated by the
Communications Commission of Kenya (CCK),
which partly aims to quell anti-competitive
behaviour that would impede market growth.
Leading player, Safaricom, had by mid-2010
basked in the proverbial sun for almost a
decade, prior to the entry of Bharti Airtel
Limited into the Kenyan mobile service provider
market. This resulted in welcome benefits to
the consumer by reducing costs and sparking
innovation, improving the quality and the
nature of mobile market offerings. Further
initiatives by the CCK to balance the market
are expected to open the market further for
fledgling players.

Budding innovative technology
development community — opportunity
for investment

Many new and innovative applications,
generated by a burgeoning software
development community, are capitalising on
the highly developed mobile technology market
and its rapid local and regional adoption. A
growing number of incubation and innovation
centres, such as the Innovation Hub (known

as ‘i-Hub’) are give budding developers the
opportunity to advance their creations in
concert with other bright minds. Other
innovation centres include Nai Lab and KeKobi,
which together with i-Hub host approximately
3,000 software developers. The emergence of
talented software, computer and technology
developers has been recognised by a number
of venture capitalist firms that are readily
providing funding for promising ideas. Human

IPO, a company that acts as a match-making
conduit between technology start-ups and
investors is one of a number of such outfits
that are succeeding in Kenya’s mushrooming
ICT economy.

Recently, Equity Bank, one of Kenya’s most
successful indigenous banks, partnered with
Canada’s University of Waterloo to create
yet another incubation centre for technology
developers. The project aims to provide
funding to these innovators. Equity Bank will
accomplish this by growing its debt financing
portfolio by liaising with venture capitalists
interested in the ICT sector and ready to take
on loans to fund developers’ ideas. Venture
capitalists active in the Kenyan technology
sector include eVA Fund, Open Capital and East
Africa Capital Partners among others.

Global recognition of Kenyan crafted
innovation

Of note are the creative yet functional
inventions emerging from the Kenyan market.
Virtual City, a company based in Nairobi,

won the 2010 Nokia Global Growth Economy
Venture Challenge award, beating innovators
from more established technology centres
such as India and China. The firm develops

a mobile distributor solution, designed to
improve efficiencies for small enterprises
dealing in consumer goods, and has successfully
married widely adopted mobile technology
with the needs of an economy heavily reliant
on agriculture. Several of the companies
enjoying success are those that have developed
technology that takes the market into account
and is practical for the Kenyan population.
Kenya has no shortage of talent, and whereas
some innovators have obtained financial
backing, a larger number lie in the background
with untapped potential only realisable with
the infusion of investment capital.

Increasing presence of international
players and investors

Companies such as Google, IBM and Microsoft
have established operations in Nairobi in

recognition of the burgeoning technology
sector and its innovative development
community. The influx of international players
is a trend that is likely to continue given the
immense opportunities in Kenya.

Business process outsourcing initiative

The fact that Kenya’s population is young,
considerably well-educated and English-
speaking, coupled with its strategic placement
in terms of geography and time-zone, has led to
plans of promoting Kenya as a leading provider
of business process outsourcing (BPO) services.
The Kenyan government has requested funds to
rent space at Sameer Park, an extensive office
complex outside the city centre for occupation
by small technology firms, primarily infant BPO
companies. This is yet another effort by the
Kenyan government to promote Kenya’s ICT
brand and grow employment by the creation of
an estimated 80,000 jobs by 2014. A technopolis
called Malili that is to sprawl over an area of
5,000 acres beyond the outskirts of Nairobi is to
be developed in the same vein.

Investor-friendly legislation and
developments

Kenya adopted a new Constitution in 2010
after several years of citizen input and
parliamentary debate. Widely embraced

by Kenyans, it embodies transformation in
several areas long in need of attention; for
example, enhanced protection of human
rights. This seems to have stabilised the
country and generated an optimistic political
outlook. Foreign investment is increasingly
reflective of this and the country’s economy
continues to grow, with the ICT sector
showing one of the sharpest trajectories.

Currently in advanced stages of review

in parliament is the Information and
Communication Technology Bill, which is
expected to address issues related to data
privacy, data security, cyber-crime and piracy,
a development that is likely to enhance the
confidence of investors, entrepreneurs and
developers in the technology sector.

Tax holidays and other financial
incentives

In 2009, the government eliminated import duty
and the 16% VAT tax on new mobile handsets
and ICT equipment. It also allowed internet
providers to offset the cost of purchasing fibre-
optic bandwidth for 20 years. These concessions
have resulted in a considerable reduction

in cost to consumers. In 2010, the Kenyan
government received the prestigious Global
System for Mobile Communications Association
Government Leadership Award in recognition
of its role in extending the benefits of mobile
technology to more consumers through various
tax incentives.

Enhancements in intellectual property
protection

The Kenya Copyright Act is a robust piece of
legislation protecting the rights of inventors
of creative and technological works. The rising
significance of the Kenya Industrial Property
Institute (KIPI), an organisation tasked with
registering all industrial property rights, such
as trademarks, patents, industrial designs and
utility models, as well as the Kenya Copyright
Board (KCB), responsible for registering

of copyright notices, reflects a ripening
intellectual property protection sphere. Kenyan
courts increasingly see litigation claims in this
area, and the judiciary’s growing exposure to
these issues should encourage developers and
investors in technology.

Kenya is steadily on its path to becoming an
icon in the African ICT market. The market is
fertile for the absorption of foreign investment
that is highly likely to reap favorable returns.
The infusion of capital, foreign and otherwise,
into the technology sector is undoubtedly

a necessary catalyst to the actualisation of
Kenya’s potential as Africa’s next ICT hub. m



SELEMENG MOKOSE

Following completion of her BA
(Law) from the National University
of Lesotho and LLB from Wits,
Selemeng completed her articles at
Edward Nathan Friedland. She ran
her own property law company
for 12 years before joining
Bowman Gilfillan in 2008.

Selemeng started specialising in
property law and has continued
in this field ever since. “It gives
me satisfaction to assist people
who are struggling with aspects
of immovable property, including
the registration of securities and
transferring property, especially
where the transferor has struggled
to have the property transferred
into his/her name for some
technical reason.”

Selemeng does a lot of work with
the Provincial Law Society (LSNP)
and the National Law Society
(LSSA), where she is involved

in setting the conveyancing
examinations.

Her inspiration stems from her
father. “My dad ensured that he
got a good education — which
helped him to succeed against
all odds. He might have hailed
from rural Lesotho; yet he was
awarded a scholarship to study
medicine at one of the best
medical schools in Britain at
the time.”

A personal success of which
Selemeng is especially proud is
that she was South Africa’s first
black female conveyancer in
South Africa. She is currently
the country’s most senior
black conveyancer.

Selemeng is thoroughly enjoying
her work at Bowman Gilfillan.
She aims to grow the department
and expand into commercial
property.

Selemeng never goes to bed
without reading a newspaper and
watching both CNN and

Al Jazeera news. In her spare
time, she listens to contemporary
jazz and light classics. She also
enjoys reading and travel. “Killing
Kebble” adorns her bedside table.
Selemeng’s advice to youngsters
who wish to become attorneys:
“Try to get as much experience as
you can, especially while doing
articles. Remember that hard
work never killed anyone. Know
what you want to achieve in life;

work hard towards your goals
and your hard work will always
bear fruit.”

VIRUSHA SUBBAN

Virusha has a BA (Law) LLB
(University of Natal); LLM
(Commercial Law) (UNISA);
Post Graduate Certificate in
International Tax (University
of Pretoria) and is currently a
director in the tax department
at Bowman Gilfillan. She has
been with the company since
December 2010.

Virusha specialises in Customs
and Excise. “My practice provides
much sought after advice on

all tax and regulatory aspects
relating to imports, exports and
excise issues relating to the local
manufacturing of goods.”

There is never a dull moment

in her job. “The variety of
transactions that cross my desk
make every day an exciting
challenge — everything from
chicken fillets to alcoholic
beverages to imported nuclear
reactors — be they exported or
locally manufactured — involve

Customs or Excise regulatory
issues that require compliance,”
says Virusha.

Virusha characterises the
working environment at Bowman
Gilfillan as friendly, very tolerant
regarding individual and cultural
differences but also intellectually
challenging. “I love the free-
spirited culture with room for
individual growth.”

Virusha tries her best to involve
young professionals in her work
to convince them that tax

is not boring, to show them
that Customs and Excise is the
most exciting type of tax work
and that its importance is
highly underrated.

With hard work comes her
greatest challenge: “Making
peace with the fact that by
choosing to be a full time
professional, | am doing so at
a great personal sacrifice as a
mother.”

When not hard at work, Virusha
is giving her husband cooking
lessons in the hope that he can
master her favourite Indian and
Italian dishes. When she does get
a free minute from her kids she
enjoys reading and listening to
traditional Indian classical music.

She is currently reading “Battle
Hymn of the Tiger Mother” by
Amy Chua and “Dreams from My
Father” by Barack Obama.

GORDON RUSHTON

Gordon completed his BA LLB
degrees at the University of Cape
Town and is today a partner at
Bowman Gilfillan in the Litigation
Department. He specialises

in commercial litigation,
insurance law, construction law,
arbitration and municipal law,
with forensic investigations being
his particular expertise.

Gordon has recently acted on
behalf of the City of Cape Town
in relation to various issues
arising from the construction
of the Cape Town Stadium. He
has considerable experience in
High Court litigation and has
also litigated in the High Court
in London, at the London Court
of International Arbitration and
in Italy.

Gordon is also a director of the
Andreas and Susan Streungmann
Foundation which selects and
sponsors under-privileged scholars
by way of its Students for a Better
Future initiative.

His interests include surfing,
fishing, indigenous Cape flora,
music, art and antiques. He
counts golf as his greatest
challenge. He is currently
reading “The Last Enemy” by
Richard Hillary.

He considers his marriage of 26
years and 2 daughters amongst
his personal successes in life.

He finds inspiration in glassy
waves, sandy white beaches and
mountain fynbos. His philosophy
is that “the purpose of life is a life
of purpose”.

NATALIA PEREIRA

Natalia Pereira is a director

in the Intellectual Property
Department and heads Bowman
Gilfillan Africa and International
trademark department.

She completed her BLC and LLB
(cum laude) from the University
of Pretoria.

“I have been working at
Bowman Gilfillan for 10 years,
specialising in the searching,
filing, prosecution, registration,

maintenance, licensing and
assignment of trademark rights
in all countries outside Southern
Africa. One of the highlights

of my job is helping young
entrepreneurs.”

Natalia represents major
international clients and is closely
involved in providing advice and
management for international
clients’ Africa trademark
strategies and for local clients’
worldwide trademark portfolios
and strategies. She has gained
extensive knowledge of and
practical experience with the
various trademark prosecution
systems not only throughout
Africa but also internationally.

“Young people who are interested
in law should speak to attorneys
and explore the possibilities. They
should certainly contact law firms
to see whether they offer vacation
work programmes to get a feel of
whether law is for them.”

Natalia has a particular interest

in the promotion of intellectual
property protection within Africa
and is involved with the firm’s
Africa Group intellectual property
matters. She also has an interest in
the promotion of IP awareness in
the local fashion industry.

When not in the office, Natalia
loves Greek and Portuguese food.
Her hobbies include swimming,
photography and reading. She is
currently reading Extremely Loud
and Incredibly Close and The
Book Thief.

“l also love travelling and
exploring new places. Any place
close to the sea or water makes
me happy.”

Disclaimer: This publication is not intended to constitute legal advice which can only be given having regard to particular facts and circumstances. Any liability that would or
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could arise from or of the contents hereof is hereby excluded. Always seek professional advice from a suitably qualified lawyer on any specific legal problem or matter.
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We’ll get it through the gate

At Bowman Gilfillan, we appreciate that for a true business visionary, it's not about staying ahead of the curve, but
defining it. Qur role as your corporate legal partner is to enable the deals that will turn today’s inspired thinking into

tomorrow's business headlines — safely, smoothly, and with consummate professionalism.

Bowman Gilfillan, Legal solutions that make business sense.

Johannesburg Tel: 27 (0111 669 9000 T =

Cape Town Tel: +27 (0121 430 780¢ BG Bowman Gilfillan
Nairobi Tel: +254 (0120 386 1686 (Coulson Harnoy)

www.bowman.co.za
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